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    11 March 2010
Civil Liability and Other Legislation Amendment Bill

Mr SHINE (Toowoomba North—ALP) (11.39 am): I am delighted to speak to the Civil Liability and Other Legislation Amendment Bill. It delivers to the people of Queensland much awaited reforms in this important area which does not, I suppose, receive the public attention that I think it deserves.
The bill of course was introduced last October and I will refer in my speech, if the

honourable member for Burnett wishes to listen to it, to some involvement which I had the pleasure and privilege of being related to in terms of this legislation during the time—to which I think the member opposite is referring—that I was the Attorney.
First of all, however, I want to acknowledge and declare my interest in this area in terms of my occupation prior to being elected to parliament not just as a lawyer but as a lawyer who was entirely concerned with the area of personal injuries law acting solely for plaintiffs. I think it is important to divulge that in a sense to the House, although it is not news to most members here. I also want to acknowledge the work of the former member for Bulimba, Mr Pat Purcell, with respect to the dust related matters. Yesterday my friend the member for Everton most appropriately referred to people who have been intricately involved in that area over a long period. I want to mention Mr Purcell who was, when I was Attorney, the most persistent advocate amongst members of parliament and would continually bring this matter before me with respect to the role that I had as Attorney, which was limited. It was more the responsibility probably of the minister for industrial relations at that time. I think that the work that Pat Purcell did needs to be recognised. I commend him for it and I know that the people

affected by dust related disease—and you would know, Madam Deputy Speaker, what was involved there in his efforts—would be very appreciative of his efforts.
I also acknowledge that I have been—not currently—a member of the Australian Lawyers

Alliance which is a very involved stakeholder in this area representing plaintiff lawyers primarily but not exclusively in Australia, and of course I am currently a life member of the Queensland Law Society as well. In terms of Australian Lawyers Alliance, I had the privilege in February of last year to address its conference on the coast. I want to quote a few passages from the introduction of my address as follows that the ALA has—
... a true commitment to justice, a relentless pursuit of equality before the law and a high level of engagement beyond the often closed and stuffy circles of us lawyers, with the community at large.
Criminal law reform and human rights are often seen as the sexier side of the lawyer’s world. The media—both in news and fictional crime dramas—focus on such matters.
But for most of the community it is the issues that will be discussed here today—motor accidents, personal injuries, ethics and broader questions of liability that are likely to have a greater impact on their lives. These are issues the ALA should be commended for tirelessly pursuing, refining and advocating for change in.
In terms of personal injuries reform generally, this type of reform has been—and some other

members have referred to it even today—a key pillar on the agenda of this government.  Notably, we introduced pioneering personal injury law reform eight years ago which changed the litigation culture in Queensland and reduced its impact on public liability insurance premiums. Members will recall that the purpose of the personal injury law reform agenda at that time was to facilitate the ongoing affordability of insurance by, first of all, reducing the cost of legal proceedings, reducing sometimes frivolous claims for minor injuries and limiting the size of large claims. Along with the Civil Liability Act 2003, the Personal Injuries Proceedings Act 2002, PIPA, was the cornerstone of the personal injury law reform agenda.
The act, PIPA, which prescribes the precourt procedures or steps that must be taken by a

claimant prior to issuing proceedings and actions for personal injuries was introduced to encourage the early settlement of personal injuries actions by ensuring each party is fully appraised of such other case. The detailed procedural requirements contained in PIPA include mandatory early notification of claims following an injury or the appearance of symptoms, early exchange of information to facilitate early settlement and avoid costly litigation, and a prohibition on recovery of legal costs for claims under $30,000. Alongside PIPA there is also the Motor Accident Insurance Act 1994 and the Workers’ Compensation and Rehabilitation Act 2003. These two acts prescribe the precourt procedures for claims arising from motor vehicle accidents and claims by injured workers. Although there is broad similarity between the different precourt procedures, one has to be conscious that a lack of uniformity in key areas such as time limits, forms and costs has been a source of frustration, if not confusion, for some legal practitioners and consequently for their clients. I urge the Attorney—particularly at this stage of things in Queensland so far as ministerial responsibility is concerned where, fortunately, we have not only a lawyer of course as Attorney-General but a lawyer as industrial relations minister and a lawyer as Treasurer and they therefore have a better understanding than most of these issues—that it would be an ideal time for this matter to be progressed in terms of reform. There are of course moves towards uniformity of court procedures across jurisdictions—that is, involving other states, particularly through the Standing Committee of Attorneys-General. So it only makes sense that in Queensland we align the procedures within our very own jurisdiction as much as possible.
I indicate my pleasure in seeing the reforms in this legislation dealing with dust related claims and the effect of the amendments to do away with the major inhibitor on bringing those claims up till now— that is, time limits. In the common law world, the origin of legislation imposing limitation periods can be traced back of course for centuries. Limitations legislation is intended to prevent a plaintiff from taking an unreasonable length of time to commence proceedings to enforce a right or rights claimed by the plaintiff. The imposition of limitation periods has been justified on a number of grounds based of course on fairness, certainty and public policy. Delay in bringing proceedings may unfairly prejudice a defendant’s ability to contest the plaintiff’s claim. Evidentiary problems are likely to increase as time passes and it may not be possible to trace witnesses for example, or those who may be able to be found can no longer sufficiently recollect events. Written records may also have been lost or destroyed. There should be a time when people can feel confident about arranging their affairs in the knowledge that a claim can no longer be brought against them.
This is not just an argument in favour of fairness for the defendant; third parties also need to have confidence that rights are not going to be disturbed by a long-forgotten claim. Insurers set their premiums based on an exposure to liability that they are able to identify at a given time. If the limitation periods are altered retrospectively, this exposes the insurer to liabilities they could not envisage at the time of setting the premium. Either their shareholders or subsequent premium holders then have to foot the bill. So those are the general considerations that one has to take into account. I congratulate the Attorney for bringing, as I said, this particular amendment to the House notwithstanding those general considerations because of the inherent justice of the claim of people suffering from dust related matters, particularly those who are in dire straits. I think the member for Nicklin gave an indication of people approaching death in great distress and great anxiety that these matters have not been dealt with.
I also mention the amendments to sections 37 and 43 of PIPA. The amendment to section 37 is to ensure that it is consistent with the Workers’ Compensation and Rehabilitation Act 2003 so that prior to compulsory conference parties are required only to sign a certificate of readiness for the compulsory conference but not for trial. The reasons for this amendment are that parties cannot be in a position to sign a certificate of readiness for trial prior to the receipt of pleadings and undertaking discovery and interrogatories, the requirement adds expense to claims that would otherwise be unnecessary and there is a perceived concern among practitioners in particular of the risk of misconduct proceedings being commenced against a practitioner who inappropriately signs the certificate. They were the reasons upon

which it was argued that that section should be amended to require the certificate of readiness for trial to be done away with at that time. The amendment to section 43 was in order to streamline the process to commence urgent proceedings for urgent need if the parties agree.
The Attorney-General in his second reading speech made reference to most of the aspects of the bill. He referred to the indexation of monetary amounts. Clearly, in retrospect that should have happened when the legislation was first introduced. There is no logical reason that caps on awards of damages should not be adjusted in line with increases in the CPI as time goes on as well as the cap on the expenditure of legal costs. This amendment is in the interests of claimants in particular.
Reference was made to the effect of the Sullivan v Gordon damages, which I think is self-evident. Again, in my experience that does not have a huge consequence in practice. Nevertheless, it is a worthwhile reform. However, I raise with the Attorney-General reference to section 38 of the Civil Liability Act. The Attorney-General stated in his second reading speech—
This amendment will ensure that a volunteer undertaking community work for a parents and citizens association who otherwise meets the requirements of the division is entitled to the protection from liability provided by section 39 of the act.
I take it that that amendment clarifies that P&C members are covered. I ask the Attorney-General: would that apply to parents and friends associations as well as parents and citizens associations? I think in that regard a different act might apply. I ask the Attorney-General if he would kindly make mention of that matter in his summing-up. I would appreciate that.
Finally, I make reference to a couple of matters that were raised in the Scrutiny of Legislation

Committee report. It refers to a number of matters, but I want to refer particularly to the limitation period.
The benefit of this amendment does not apply where there has been a previous unsuccessful application to extend the statutory limitation period. The report states at paragraph 10 that this—
... would create differences in rights of individuals who made an unsuccessful application to extend the statutory limitation period prior to enactment of the legislation and rights of those who had not made such an application. For the latter group, under new section 47, an action out-of-time might be brought. For the former group, it appears there would be no change in the right to bring an action—an action would remain statute-barred.
I would ask the Attorney-General to comment on the decision to not extend the benefit to those— comparatively few, I would have thought—who have been unsuccessful in their applications in the past. The report also makes reference to the loss of consortium, or loss of servitude claims. The Attorney- General might make some observations as to the relevance of loss of consortium claims in the 21st century. I think such claims were originally brought in several hundred years ago to compensate men for the loss of their wives during a period of time. Bearing in mind that it was International Women’s Day this week, it just seems that awards of damages in that regard are perhaps not appropriate, bearing in mind that we have Sullivan v Gordon and Griffiths v Kerkemeyer anyway and that the awards of damage are

fairly minimal.
Finally, I make note of the fact that this legislation provides annual indexation of all amounts,

which is to be welcomed and which will automatically take place on 1 July each year. That is one of the justifications—and it is a good one—for why such amounts are dealt with by way of regulation as opposed to having to be the subject of an act of parliament every time a change is required. I congratulate the Attorney-General and the government on this significant reform to personal injuries law in Queensland.
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