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Mr SHINE (Toowoomba North—ALP) (3.23 pm): It is a pleasure to speak on the Civil and Criminal Jurisdiction Reform and Modernisation Amendment Bill 2010. As we all know, the old saying goes that justice delayed is justice denied. This bill is all about trying to do something to remedy that situation and that explains why we are debating this subject matter here today.

Certainly after listening to the previous speaker one would get the impression that delays in the administration of justice are a recent phenomenon. I can assure the honourable gentleman that since I first joined a legal firm in 1967 the problems with delays in the hearing of trials in Queensland have always been there. Of course, from 1967 to 1989 the administration of justice in Queensland was under the honourable member’s side of politics. However, Queensland was not much different in reality to the other states and Australia was not much different to other countries. It is one of those things we have had to put up with. Nevertheless, there comes a time when these issues should be tackled properly.

With the increase in litigation over the last couple of decades, the time to do so has certainly arisen. I congratulate the Attorney for proceeding with this bill at this time.

I suppose over that time the reasons for delays in the hearing of cases have been varied. They might relate to simply the volume of cases awaiting hearing. They might relate to the complexity or length of some cases. They may be criminal matters, fraud cases or very complex commercial cases that literally go for months. In some cases over the years it certainly has related to the availability or the unavailability, if you like, of judges. Too few judges had been appointed. In many cases I think it related to the aptitude, the attitude and the integrity of lawyers of different qualities. In some instances, it certainly related to the conscientiousness and efficiency of those hearing the cases—the judges—as well.

I remember when I was an articled clerk that it was of some remark in the profession that a very senior member of the Supreme Court bench had to come back from retirement to deliver a judgement, the trial of which had been heard several years before his retirement. It gave an instance of even a person in that exalted position really failing to do his part in terms of the expeditious administration of justice.

Another instance I am aware of—and I will not mention his name—is of a person who rose to one of the highest, and I mean one of the highest, positions of judiciary in Australia and took two to three years to deliver an opinion to a solicitor for whom I worked at one stage. When he did deliver the opinion he put a note on the bottom saying, ‘I apologise for the inordinate delay.’ That was the end of that.

The effect of delay is not just inconvenience, it is huge cost. It is inevitable that the longer a case takes to be dealt with in any court—whether the Magistrates Court, District Court, Supreme Court or Federal Court—due to frequent adjournments because of the need to see people again, retake statements, rewrite letters, make telephone calls and all the rest of it, the more the costs of litigation increase substantially. The reasons for delay are varied. There are probably many more situations than just the ones I have mentioned.

I had the prospect of having to do something about that when I was appointed Attorney in 2006. There were increasing delays, as I recall, in the District Court. I knew that something had to be done about it. In the Supreme Court the position was fairly well fixed by the appointment of the appropriate number of judges, particularly judges who were qualified to deal with complex matters in relation to the commercial area. That was done over a fairly short period of time. The Attorney will comment on this, but I think the situation with the Supreme Court and the Court of Appeal is quite respectable. I congratulate the justices in that regard, and particularly the Chief Justice and current judge administrator, Justice Byrne, on what they have been able to achieve.

The District Court is an extremely busy court. The problems there were addressed likewise with the appointment of extra judges. Likewise, extra magistrates have been appointed to the Magistrates Court since 2006.

There is a limit to the number of judges and magistrates one should appoint. There is the extra cost to the public purse from not just the judges and magistrates but also the attendant officers and clerks that go with those positions. There is also the office space, capital expense and so on associated with those extra appointments. The government of the day has to be conscious of its responsibility to the public purse in relation to how many judges and magistrates should or can be appointed. It is therefore imperative that one looks elsewhere to create efficiencies and one looks elsewhere to see what is happening in other jurisdictions that might be dealing with the matter in some other more inventive way.

Those efficiencies elsewhere might relate to how indictable offences are dealt with other than in the District Court or Supreme Court; how committals are dealt with or how they are shortened or made more efficient; how disclosure of cases, particularly by the prosecution, is dealt with; and such things as conferencing between the prosecuting body—in our case, the DPP—and the defence, and I am largely speaking in that regard about Legal Aid.

It was with these thoughts in mind that the government appointed the Hon. Justice Moynihan in 2008. He had just retired early from the Supreme Court bench and he had been the Judge Administrator in that jurisdiction for some time. He was an extremely highly regarded justice and lawyer in Queensland and his appointment was universally applauded. As a result he came up with recommendations, many of which are the subject of this bill today. I place on record my thanks as a member of parliament and a member of the community to former Justice Martin Moynihan for the extremely diligent way in which he performed the task of preparing such a valuable document. As has been mentioned—certainly it has been the subject of comment in the Queensland Parliamentary Library research brief—not all of the Hon. Moynihan’s recommendations were adopted. Some were not adopted in relation to prosecution disclosure as I understand it, although from my reading of the material the disclosure, the compulsory disclosure and the sanctions against nondisclosure go a great deal further than the current situation that applies. So it is a very substantial reform overall. He did recommend some matters that the government did not take up or gave qualified support to or supported but said it would not do anything about quite yet.

Former Justice Moynihan referred to the need to strengthen the committal test. At the moment under the Justices Act the magistrate has to decide whether the evidence is sufficient to put the defendant on trial. In other words, is there a prima facie case against the defendant and has it been made out? Former Justice Moynihan in his report suggested that the New South Wales position be adopted where the magistrate determines whether or not there is a reasonable prospect that a reasonable jury properly instructed would convict the defendant of an indictable offence. That is a higher threshold which, logically one would think, would mean fewer committals. As I understand it, the government’s response indicates that the facts do not indicate that. The Attorney might be able to give us a little more insight into why that was not adopted. It would seem to me to be a fairly cost-effective reform with, on the face of it, some real benefits. So I would certainly ask the Attorney to give us a greater insight as to why that reform was not proceeded further, likewise with the recommendation for case conferencing. Most trials, even in the criminal area and certainly in the civil area, are unfortunately still settled on the door of the court after a period of time when all of the costs have been built up, all of the work has been done and all of the time and the delays that I spoke about earlier have taken place.

If we could have a system similar to what operates in a compulsory way in the civil jurisdiction with respect to compulsory conferences, we could have a system in the criminal area where the Crown, or the DPP, and Legal Aid and the defence are required to have meaningful discussions to try to limit the issues involved, perhaps to arrive at a compromise where pleas might be agreed to. At an early stage this would appear to me to make eminent sense, and that certainly was in the thinking of those involved with me in considering ways and means of streamlining the system. It may be that the DPP was opposed to this. I can certainly recall that the Legal Aid Commission was very much an advocate of it, as was the profession generally. I would also ask the Attorney to expand on why that case conferencing recommendation was not adopted.

The increased role of the ODPP and prosecutions and the advice and support role for the ODPP given to police seemed eminently sensible and in my mind would enhance the integrity of the Police Service in terms of its prosecutory role and the regard in which the justice system is held in the public eye. These all seemed to me to be worthwhile suggestions and I am really unclear as to why they were not proceeded with. Hopefully they have not been ruled out but are matters which the government is still considering or may revisit down the track. I hope that is the case, but, nevertheless, I would appreciate the Attorney spending a bit of time explaining to the House the reasoning behind the government’s views in relation to its response.

Finally, I do note that the number of cases now to be dealt with in the Magistrates Court summarily, as opposed to on indictment before a jury in the Supreme and District Court, is to be further limited, in particular Drugs Misuse Act matters for example. The realities of life are that there has to be some restriction of rights in order to ensure that the administration of justice does proceed expeditiously.

There is a balancing act to be undertaken here, and in that process I would have thought it is proper for the government to look elsewhere as to what happens in other jurisdictions and other parts of the world to ensure that Queensland remains in step so far as the civil liberties of its citizens are concerned. I certainly do not have any worries about that after looking at this legislation. We can always regret what might have been in the old days, but we do not live in the old days; we live in the 21st century. And it is the responsibility of governments and this government—and I congratulate the Attorney for taking up the responsibility that he has—to address the realities of life in 21st century legal life.

